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Founded in 1925, the League is a voluntary statewide ‘asso'ciation representing

“AMICUS CURIAE BRIEF OF THE LEAGUE OF OREGON CITIES

By leave of the Court, the League of Oregon Cities (“League”) appears as

- amicus curiae to support Petitioners City of Hillsboro and the Port of Portland.

‘all of Oregon’s 242 incorporafed cities. Its mission is to be “the effective and _‘

collective voice of Oregeh's cities and their authoritative and best source ovf
ihformation and training.” | The Leagﬁe advo‘cates fer improved Aquality of
mupicipal services through technical assistance, research and education.
I INTRODUCTION

The sole question presented by this appeal as to which amici(s desires to
be heard ié: when is the‘ appropriate time to challenge the subsfantive;

requlrements and limitations of a zoning de81gnat10n adopted by a local

government? There are three pos31b1e answers to.this ques’uon when the zone
- 1s defined and the requirements and 11m1tat10ns are adopted' by the loca,lk
‘government; when the zoning designation is applied to particular property; or

‘when the property or its owner is _subjeet' to the limitations or requirements

«~ .

through a development application or enforcement action.
Amicus respectfully submits that a facial challenge to the substantive
requirements and liﬁnitatiqns of ‘a zoning designation is appropriate when

LUBA and the courts review the ’l\eg_islative enactment creating or amending
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those zoning desrgnatrons An as—apphed challenge (and, in appropriate

‘crrcumstances perhaps a facial challenge) is appropriate when a person seeks
review of a decision subj ecting the prOperty or its owner to those requrrernents
or limitations through a development apphcat1on or through an enforcement
action. But when, as is the case here, a person challenges the decision ofa local
government to rezone property to apply prev1ously adopted designations to
particular propertres the ~only appropriate 1nqu1ry is whether it is proper tfo
apply the zoning designation to the property. In other Words the only questron
presented ‘is did the local government comply with the procedural and
substant1ve rules regardlng designating property for partlcular uses?

When the zoning map is-amended srmply to apply prevrously adopted
zones, a challenge to the substantive requirements of the zone itself i is elther too
late, because that challenge should have been made at the time the zones were
createdand deﬁned, or too_ eatly, because the challenger has neither yet been
required to do the thrng he or she does not want to do, nor proh1b1ted from ,
dorng the thmg he or she Wants to do on the property

Why does ‘it matter that this Court hold that the - challenge to the
const1tut1onal1ty of a requrrement for developrnent n the zone is not trmely in
an appeal of a legislative actron to- deSIgnate property Wlth that zone, when
amzcus freely concedes that there w1ll be a time in the future when that

challenge will be r1pe for decrsron? Oregon S c1t1es face srgmﬁcant negative

-z
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regulations are adopted or amended through a legislative process subject to

ORS 197.610 through 197.625 (i.e. a facial challenge to new or amended -

legislation); and (2) when and if d¢velqpmeht occurs and those regulations are
| épplied (i.e. in an as—applicd‘Challenge)._' LUBA’s order effectiveiy permits
pers_oﬁs to challenge land ﬁsé regﬁlations 1n a third context — a zoné change
pr;oceeding — and forcés Acities and cdunties to defend such criteria when they
_ are:‘:_not.v-being épplied to a specific deyelopment proposal or being,.gdqpt,egd,‘qf

, amended in a legislative proceeding.

" The order presents an additional, unnecessary legal risk where no such =~
risk previously existed. ‘As the Court: knows,,-Oregon’s cities are currently

eXpeﬁencing signiﬁcant‘ﬁscal pressures. They are expected to provide a high

level of services. to their residents with_redut:edrcvenucs and less staff. |

. Land use litigation already occupies a large portion of the average CIty’s |

 legal budget (and of this Court’s fé_Sour’cg:S, as well). ,_L[IBA’S» order .Wi'llpnly.

--increase the amount of Iand use litigation cities chfront at a time when they

- can Jeast afford it. As demonstrated aboi/e, the law does not compel this result.

Moreover, public policy does not either.

~ Deciding that Rc_spondent"‘é‘;\ghall'e‘ng'c' is best left to another day will not

- pfejudice h"er.' RespOndént had the opportunlty to assert her facial challeng_é to.

-
oz
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" . consequences if the Court affirms LUBA’s order. Currently, cities (as well as

Counties) must defend a given zone’s substantive regulations: (1). éfter those .

i



the 2009 Amendments after their adoption. She Tetains the opportunity to

ehallenge regulations contained in the 2009 Amendments when they are applied

in the future. Persons who seek to test the Iegality of land use regulations, for
constitutional reasons or otherwise, have ample opp‘or'tunity to do so. In the
absence of a legal justification and a compelling policy concern, this Court

should not provide another avenue to those who WISh to challenge a 'city"s‘i»

efforts in adopting land use regulations.

In additioﬁ,' LUBA’s order ﬁlrther'toompl'i:cates an already oomplex land
use planning program " For instance, if LUBA’s order stands, it is not ciear
what standards and criteria Gic. the “applicablo law”) govern zone change
apphcatlons " In the public notices and statements it ‘must ‘_make' prror toa

hearmg, is a city ﬁow reqtiiredito list all of the regillatfons'iri the propos,ed 'zoné/

as apphcable crrtena in addltlon to those standards that spe01ﬁca11y apply to
/’-\M i

. zone changes? If S0, and if a city fa11s to Tist the underlymg regulatlons 1t

. would be subJ ect to appeals from persons Who never appeared or partmrpated in :

the local hearmg on the apphcatron 'ORS 197. 830(3)

Finally, LUBA’s order may result in citics attempting to avoid
proactively "prop'o\_s"ihg} zone changes in order to mitigate the increased legal risk

and minimize additional complic’ations. Most zone chianges are initiated 't'o"

‘make property more productwe or more compat1b1e wrth local markets and

Pl

»dema.nds Thelr merlts can be readﬂy evaluated agamst a set of logrcal and

>
-
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predictable. criteria (e.g. comprehensive plan consistency, public need for the

réquested Zone, etc.).

The Board’s order results in an absence of predicfability .and‘ certaihty
regarding zone changes and the standards upon which they are to be judged.
‘Planning departments confront many challenges and have the responsibility to
complete many tasks. It takes month-s*— and sometimes years - of hard work to
establish new zones and their associated regulations. The same can be said of
amending existing zones and their standards. Cities rightly appreciate knowiﬁg
~ that these legislative efforts will not be subject to wholesale chall‘énges when a
zone change is requested and a map amendment is approved. LUiBA’s 6rder
| acts as a disincentive for cities to continue to"responsibly plan for théir fumre,v
as the constant threat of facial chélleﬁgés to existing legis‘latién may result in
Jjurisdictions avoiding zene ch‘anges' at all costs.

In the proceedings below, Petitioners urged the Land Use Boafd of
‘Appeals (“LUBA™ or “Board”) to deny Respondent’s First and Second
.Assignments of Error because, ;inter-,alia, they we,ré directed: at a lan(.lv use
“ decision that was not before the Board. The decision appééled to LUBA
amended Hillsboro’s zoning map and éhanged the zoning on a ﬁumber of -
properties i1_1 the city. However, LUBA did not confine its review to the
applicéble law — in this in"stancel";he felevant c'riteria goveming zone changes

- under Hillsboro’s development-bodé‘: Instead, the Board exceeded its authority -
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and reviewed substantive underlying regulations contained in the zones that

were not adoptéd or amended in the decision on appéal, but were previously
adopted months earlier in a wholly separate land use decision:

The League believes LUBA’s order is unlawful because the Board’s
scope of review does not extend to land use decisions that are not before it. The
League is concerned about the bohsequences to Oregon’s cities if the order is
: not reversed. Therefore, the League joins the Petitioners in réspectﬁllly urging -

‘this Court to reverse LUBA’s order regarding Respondent’s First and Secénd
- Assignments of Error.. . |
II. " DISCUSSION
- The Hillsboro City Council adopted Ofdinance No. 5926"in Oc;:ober2009s-
~ (the “2009 Amendments™). SER. 1-25. The 2009 Amendments added two new -
" zones to the Hillsbor§ Zoning Ordinance (“HZO”) — Ithe_ Airport Use (“AU”)
zbﬁe and the Airport.Safety and Compatibility Overl_’ay (“ASCO”) zone. Id.
These nev_s} zohes contained a variety of new criteria intended to apply to future
déveldpmént in the AU and ASCO zones. The 2009 Amendments contain the
'“aVi.gAatiOn easement” requirement and the alleg'ed unlawful delégations of
legislative a.uthoﬂty that Respondent challenged as unconstitutional in her First -

and Second Assignments of Error before LUBA. Id. The 2009 Amendments
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were not appealed by any party, including Respondent, and are now deemed

acknowledged under ORS 197.625, Rec, 97B.1

Three months after .adopting the 2009 Amendments, Hillsboro proposed a
separate, subsequent amendment tothe lcity’s zoning map that would apply the
new AU and ASCO zones‘ to various properties in and around the H1llsboro

Alrport The City Council adopted Ordinance No. 5935 in January 2010 (the

-

. “2010 Rezomng”). SER. 26—34 The Council found that the proposed zone

changes met the city’s zone change criteria at HZO Section 114(2) the sole
cntena applicable to the Council’ S map amendment dec1sron 1d. Respondent
| whom the record does not drsclose to have any 1nterest in property affected by
the 2010. Rezomng, appealed the 2010 Rezoning to LUBA. That land use

de01s1on was the only decrsron before the Board in the proceedmgs below ,

In her appeal to LUBA Respondent d1d not assert that the 2010

Rezomng d1d not meet the C1ty s zone change criteria, or that it farled to.

| ‘ _comply W1th HZO Sect1on 114(2) or any other provrs1on of the HZO. Rather ‘

she alleged that certam prov1s1ons in. the 2009 Amendments ‘were
unconst1tut1onal The Board rev1ewed these allegations and agreed that the

2009 Amendments contained unconst1tut10nal elements.

! See Petitioners’ Openmg Bnef fo. 1. Consrstent with Petltroners approach
- the League will refer to an un-numbered page by adding a “B” to the page
number that precedes it.






